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1.
This is a short memorandum on the effects of the amended Consumer Protection Bill of 2008, as it now reads after amendment by Parliament’s Portfolio Committee on Trade and Industry and as adopted by Parliament on 26 September 2008, on the business of general and food retailers and franchisors in these industries.  In particular I have focused on the effect on franchise agreements of Sections 7, 13 and 14, the liability for damage caused by goods in terms of Sections 61 and 113, and warrantees and product returns in terms of Sections 55 to 57 of the Bill.  In addition, several other relevant aspects of the Bill are also included herein for completeness.
2.
Sections 7 and 14 prior to the latest amendments seemed to infer that a franchisee may cancel a franchise agreement at any time on 20 days notice and the franchisor would then be unrepresented in an area for a long period while a new franchisee is sought, terms are negotiated, and business is once again initiated.  Now however, Section 14 does not apply as between juristic persons and thus, it would seem, as long as the franchisor and franchisee are both juristic persons it would not be possible for the franchisee to rely on Section 14 to cancel the franchise agreement on such short notice.
3.
Section 13 allows any consumer, including a franchisee to choose its suppliers and not to be dictated to as to the purchasing of products not strictly related to the core business of the franchise.  However, many franchises supply logistics networks including financing of stock, and quality assurance of products sold by a franchisee.  Further, a key aspect of franchising is brand recognition and building.  By not allowing a franchisor to dictate where and which products may be sold in a franchised outlet the brand may be harmed.
4.
Sections 53 to 61 are in a chapter entitled Right to fair value, good quality and safety.  This chapter deals with issues such as an implied warranty of quality, the right to quality service, the right to safe, good quality goods, warrantees on repaired goods, warnings concerning the fact and nature of risks associated with goods and services, recovery and disposal of certain components such as batteries, safety monitoring and recall of products, and liability for damage caused by goods.  Of these, it seems likely that the liability for damage caused by goods will have the most far reaching effects on your business, however, in time the other consumer rights in this chapter will increase the burden on your business.
Liability to a Consumer

5.  From the outset, it must be borne in mind that the liability for such damage is not only in terms of Sections 61 and 113 of this Bill and both existing common law liability and criminal law liability will continue to exist so that a company could find itself both liable civilly under these sections of the Bill but also under common law and criminal law.

6. Furthermore, in terms of Section 112 of the Bill, although not discussed here, the sword of the Consumer Tribunal will hang over the heads of intentional or grossly negligent transgressors where a fine of R 1 000 000 or 10 % of turnover of a company may be levied.  In terms of other provisions there are criminal sanctions against individuals in organizations which carry prison terms of upto 10 years.
7.
The Bill will also put in place a product recall regime in terms of which product recalls may be ordered and which may require accurate record keeping of the sales of designated products and returns thereof for product failure monitoring and for reporting of such figures in order to permit recalls of out of specification products to be ordered before they cause damage or harm or for voluntary recalls to be instituted as required.
8.
As regards the liability for damage caused by goods, the major difference between the legal position in terms of the proposed Section 61 and the current common law position on the liability of a seller to a consumer is that whereas the common law requires that the seller be negligent or that there be breach of an explicit or implied contractual term, proposed Section 61 imposes a no fault liability on any producer or importer, distributor or retailer of any goods for damage caused wholly or partly as a consequence of supplying any unsafe goods, a product failure, defect or hazard in any goods, or inadequate instructions or warnings provided to the consumer pertaining to any hazard arising from or associated with the use of any goods, irrespective whether the harm resulted from any negligence on the part of the producer, importer, distributor or retailer, as the case may be.  Thus, the consumer may hold at their whim any or all elements in the supply chain liable for damages, the one paying the others to be absolved.  This Section even includes liability for the effects of Genetically Modified Organisms, such as GMO maize or other crops, by the retailer.  It is also a requirement in terms of Section 24(6) to label all products which contain any genetically modified ingredients accordingly.
9.
Prior to the Bill becoming law, it would be a defence to a claim by a consumer against a seller for damages due to defective products or product failure for the seller, or anyone else in the supply chain, to show that there was no negligence on its part and/or that liability was excluded or limited in terms of a contractual term such as a warrantee.
10.
When Section 61 comes into effect, the question of negligence will not arise and the only defences open to a person in the supply chain will be those set out in Section 61(4) whch are:

(a) the unsafe product characteristic, failure, defect or hazard that results in harm is wholly attributable to compliance with any public regulation;

(b) the alleged unsafe product characteristic, failure, defect or hazard—

(i) did not exist in the goods at the time it was supplied by that person to another person alleged to be liable; or

(ii) was wholly attributable to compliance by that person with instructions provided by the person who supplied the goods to that person, in which case, subparagraph (i) does not apply;

(c) it is unreasonable to expect the distributor or retailer to have discovered the unsafe product characteristic, failure, defect or hazard, having regard to that person’s role in marketing the goods to consumers; or

(d) the claim for damages has prescribed in terms of Section 61(5).
11.
A further element of liability which is introduced by the Bill is that of no fault vicarious liability in terms of proposed Section 113 in terms of which if an employee or agent of a person is liable in terms of this Act for anything done or omitted in the course of that person’s employment or activities on behalf of their principal, the employer or principal is jointly and severally liable with that person.  Whereas presently under common law this is available to a consumer the present section makes this easier to enforce as the element of negligence is no longer a requirement for liability for the actions of an employee or agent.

12.
 A major consequence of the coming into effect of the Bill, and especially Section 61, will be the need for systems, both administrative and laboratory, to test products and keep accurate records in order to be able to sustain the defence that it is unreasonable to expect the distributor or retailer to have discovered the unsafe product characteristic, failure, defect or hazard, having regard to that person’s role in marketing the goods to consumers.   There will off-course be much debate as to what the effect of the role as a wholesaler or retailer has on the liability of the wholesaler or retailer in terms of the defence that they merely sell on what has been sold to them without reviewing or testing the safety or suitability thereof, however, in the writers opinion, the bigger the wholesaler or retailer, the less likely this defence is to succeed.
13.
The good news is that what has not changed is the determination of the extent of any damages claimed.  Thus, there are no punitive damages as is the case in the US and a court will —

(a) assess whether any harm has been proven, and adequately mitigated;  

(b) determine the extent and monetary value of any damages, including economic loss; or

(c) apportion liability among persons who are found to be jointly and severally liable.

14. 
Thus, the extent of provable damages has not been changed by the proposed Bill, however, the consumer will no longer have to prove negligence on the part of anyone in the supply chain in order to open the door to a damages claim, which is the case under the present common law, and thus there may be many spurious or minimal claims against supply chains where the damages are either incalculably small or very minor in extent, such as the replacement of a tin of baked beans, but which require proper responses to the Consumer Complaints Commission and even the Consumer Tribunal, from legally qualified personnel rather than the current customer care line type of approach.  Failure to deal fully with all the issues at an early stage may result in unfavourable decisions of liability which, besides the legal consequences and potential damages awards, will have incalculable public relations harm as the press are likely to broadcast such findings of liability which besides damaging the goodwill of the business may also spur further consumers to lodge complaints which in turn need to be dealt with.
15.
Further, the inclusion of economic loss in the list of damages calculable by the Court makes it possible that claims may be instituted not only for directly forseeable losses and direct losses, but also consequential losses, however unforeseeable these may have been.  Thus, in an absurd example, the importer or supplier of a faulty nail could be liable for the collapse of a building constructed using said nail as well as the losses suffered by the occupants of such a building including their loss of income and the landlords loss of income.  This will make it even more crucial that imports from cheap manufacturing locations are screened and tested prior to being put on sale.
16.
The comment in paragraph 6 above regarding the imposition of administrative fines of upto R 1 000 000 or 10% of turnover should not be forgotten as a rash of findings of liability by the Tribunal may lead to further investigations into the conduct of a business and imposition of such fines where deemed appropriate.
17.
A disgruntled consumer may instate an alternative dispute resolution procedure or approach the Consumer Complaints Commission with their complaint who will then investigate the complaint and request replies from the person or persons against whom the complaint is directed.  If the matter is not resolved before the Commission there will be a determination by the Tribunal whether liability exists and a certificate to this effect will be issued enabling the complainant to approach a Court for an order on the amount of the damages, however, the finding of liability will not be brought up before such a Court.

Other Cell Phone and General Merchandise Related Issues

18.
One of the most important other sections of the Bill, is section 14 which deals with expiry and renewal of fixed term agreements, such as cell phone contracts.  In terms of this section there is now a duty on the service provider to advise the contract holder of the looming contract expiry between 80 and 40 days before the expiry thereof and automatic renewal of contracts will not be permissible and upon expiry contracts will carry on as month-by-month contracts.  Furthermore, the maximum term of contracts may be fixed by law and a contract may be cancelled by a consumer on 20 days written notice at any time during the term of the contract, although some cancellation penalty is allowed.

19.
The repair of goods will also be regulated including aspects such as charging for quotations, charging only prices as quoted, and providing warrantees on repaired goods including a three month guarantee on both parts and labour.
20.
A consumer or potential consumer is not responsible for any loss or damage to any goods displayed by a supplier, unless the loss or damage results from action by the consumer amounting to gross negligence or recklessness, malicious behaviour or criminal conduct.  Furthermore, when a supplier tenders delivery to a consumer of any goods, the supplier must, on request, allow the consumer a reasonable opportunity to examine those goods for the purpose of ascertaining whether the consumer is satisfied that the goods are of a type and quality reasonably contemplated in the agreement.
21.  A consumer has the right to return goods within 10 days for a full refund under various circumstances including the failure of the goods to perform the purpose for which they were purchased if that purpose was communicated to the supplier at the time of purchase.  Various other grounds for return of goods are specified as well as some exceptions, such as goods where for hygiene reasons they cannot be returned, and the rights of the supplier to levy a return charge is severely restricted if not forbidden in most circumstances.

22.
Any notice to consumers or potential consumers, or provision of a consumer agreement, that purports to limit in any way the risk or liability of the supplier or any other person or requires an acknowledgement of any fact by the consumer, must be drawn to the attention of the consumer in plain language in which the fact, nature and effect of the notice must be brought to the attention of the consumer in a conspicuous manner and form that is likely to attract the attention of an ordinarily alert consumer, before the earlier of the time at which the consumer enters into the transaction or agreement, begins or is required or expected to offer consideration for the transaction or agreement and the consumer must be given an adequate opportunity in the circumstances to receive and comprehend the provision or notice.
Warranty and Right to Return Goods

23.
Every consumer has a right to receive goods that are reasonably suitable for the purposes for which they are generally intended for, are of good quality, in good working order and free of any defects, will be useable and durable for a reasonable period of time having regard to the use to which they would normally be put and to all the surrounding circumstances of their supply, and comply with any applicable standards set under the Standards Act, 1993 (Act No. 29 of 1993) or any other public regulation.   In addition to the right set out above, if a consumer has specifically informed the supplier of the particular purpose for which the consumer wishes to acquire any goods, or the use to which the consumer intends to apply those goods, and the supplier ordinarily offers to supply such goods or acts in a manner consistent with being knowledgeable about the use of those goods, the consumer has a right to expect that the goods are reasonably suitable for the specific purpose that the consumer has indicated. 
24.
In determining whether any particular goods satisfied the above requirements, all of the circumstances of the supply of those goods must be considered, including but not limited to the manner in which, and the purposes for which, the goods were marketed, packaged and displayed, the use of any trade description or mark, any instructions for, or warnings with respect to the use of the goods, the range of things that might reasonably be anticipated to be done with or in relation to the goods, and the time when the goods were produced and supplied.  It is irrelevant whether a product failure or defect was latent or patent, or whether it could have been detected by a consumer before taking delivery of the goods unless the consumer has been expressly informed that particular goods were offered in a specific condition, and has expressly agreed to accept the goods in that condition.
25.
In any transaction or agreement pertaining to the supply of goods to a consumer there is an implied provision that the producer or importer, the distributor and the retailer each warrant that the goods comply with the requirements and standards contemplated above.  

26.
Within six months after the delivery of any goods to a consumer, the consumer may return the goods to the supplier, without penalty and at the supplier’s risk and expense, if the goods fail to satisfy the abovementioned requirements and standards, and the supplier must either repair or replace the failed, unsafe or defective goods, or  refund to the consumer the price paid by the consumer for the goods, at the direction of the consumer.  However, if the consumer elects for a supplier to repair any particular goods or any component of any such goods, and within three months after that repair, the failure, defect or unsafe feature has not been remedied, or a further failure, defect or unsafe feature is discovered, the supplier must replace the goods, or refund to the consumer the price paid by the consumer for the goods. The above implied warranty and the right to return goods are each in addition to any other implied warranty or condition imposed by the common law, this Act or any other public regulation, and any express warranty or condition stipulated by the producer or importer, distributor or retailer, as the case may be.
27.
Unconscionable conduct is also forbidden and suppliers must be wary of being seen to have taken advantage of those who are unable to understand the terms of agreements because of mental disability, illiteracy, ignorance, inability to understand the language, or any such reason.  Further, unfair, unjust, or unreasonable contract terms are forbidden and a consumer may not be required to waive any rights, assume any obligation, waive any liability of the supplier, on terms that are unfair, unreasonable or unjust, or impose any such terms as a condition of entering into a transaction.  Any conditions the effect of which would be obviate the Act or the spirit thereof is void.  A court may in any event consider the fairness of a contract and change the terms thereof if it is found to be unfair.  This is a huge deviation from our current law of contract which is based on freedom of contract.
28.
The above is by no means an exhaustive thesis on this topic and is merely intended to alert and inform on the possible issues which may arise if the Bill were to pass into law in its present form, at least in so far as the Sections discussed above are concerned.[image: image2.png]
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